ge 444 


a 


SE - 
NDED 


nCy 
cialty 


fanus, 
£0T 


‘ a 


AUS 


lager 


IN 


|RTS 


DN 











ew Jersey Law Journal 


Seventy- 


Seven 


Years 


of Publication 


— 








52 


VOL. LXXVIII—NO. 


NEWARK, N. 


J.. THURSDAY, DECEMBER 


29, 1955 


78 N. J. L. J. Index Page 445 


Copy: Twenty Cents 








Digests of Recent Opinions 





INSURANCE —WORKMEN’S 
COMPENSATION—A provision 
in a workmen’s compensation 
insurance policy requiring 
written notice of accidents by 
the employer to the carrier 
is a condition precedent to 
liability by the carrier and a 
failure to comply therewith 
absolves the carrier from 
liability to the employer. 

REIMBURSEMENT — IN- 
SURANCE — WORKMEN’S 
COMPENSATION — A _ work- 
men’s compensation § carrier 
who is under no liability to 
the insured but is compelled 
to pay an injured employee's 
award is entitled to reim- 
bursement from the insured 
for the full amount } 
Digested from an 

Gaulkin,. J. C: C., re 

et 1955. Su 

’ Division. United v. Sanguil- 

iano. For plaintiff—Henry M. 

Grosman (Joseph C. Paul of 

counsel). For defendant—Robert 

Scherling. 

Plaintiff insurance 

aid an award of com; 
one of defenda ] 

s it was compelled to do under 

R.S. 34:15-85 and now seeks re- 
Y nbursement igh om Geren 


lion by 
ered De- 
Court, 





perl 


io! 








ipany 





nt’s er 


give notive of “the accide 


to plaintiff as required by the 











policy and therefore defendant 
forfeited his rights under the 
licy. Plaintiff moved for 
ummary judgment, which w 
jenied because the } 
affidavits raised a t i 
put the issues 
rgued and are de 
R.R 4:58-4 
Held: The rule in me Jersey 
that where perf of 
> conditions stated by 
> policy a condition precedent 
to recovery uereen, the insurer 
an assert subste 1 non- 








rformance of an 
as a defense to any 








inst it on the policy ly 
vithout regard to whether or 
it has been prejudiced by 
default. 
Defendant says this rule does 
apply here because the 
vision for notice in the policy 
rolved was not a yndition 


-edent. 
I true that 


is 


































contain the C yn 
precedent” nor expressly 
there will be a forfeiture fo 
lure to give notive., nor is 
a reimbursement claus 
3 that is not necessary to 
pe rfor rm € 
vision a nt 
WD 
eate a condition which express 
idea that perf of 
promise is dependent on 
other event In early 
Ks it is said the words most 
er for the purpose were, 
conditione : 
The policy here provides “THIS 
-EMENT IS SUBJECT TO 
> FOLLOWING CONDI- 
TIONS”, which would appear to 
be the equivalent of th sub 
conditione’’ mentione Wil- 
n. Then follows the notice 
Provision as one of the con- 
ditions. 
‘New Jersey Standard 
kmen’s Compensation and 





oye Liability 
* contained in li 
rides Failure to give 









notice wit n 
ied in this Poli ull n 
lidate any claim. made by 
Employer if it shall be 


¥n not to have been reason- 
possible to give such notice 


ithin the prescribed time and 


that notice was given as soon 
as was reasonably possible’. A 
fair corrolary of this is that 
the employer’s claim is in- 
validated if the employer fails 
to show it was not reasonably 
possible to give notice within 
the time prescribed and that 
notice was given as soon as 


reasonably possible. 

The Restatement of Contracts 
likewise says no particular form 
of words is necessary to create 
an express condition and that 
whether a promise is expressly 
conditional depends on _inter- 
pretation of the intention of 
the parties. It, well as Wil- 
liston, Says, any clause in an 
insurance policy requiring an 
act to be done by the insured, 
will make that act a condition 
of the insurance. 

The language of this policy, 
read in the light of these gen- 
eral principles of interpretation, 
leads to the conclusion that 
plaintiff’s liability is expressly 
conditioned on the _ insured’s 
giving the required notice 

If plaintiff under no 
liability to defendant, by reason 
of lack of notice, but was com- 
pelled to pay the employee, it 
is entitled to be reimbursed by 
the defendant for the full 
amount of the award even in 
the absence of an express re- 
imbursement 


agreement. 
Installation Of Air- 
Conditioner No Basis For 
Certificate of Eviction 


State Rent Control Direc- 
opinion No. 9 rendered 
has ruled that the 
by a tenant of an 
in the absence 
of any rules or regulations of 
the leasing prohibiting such 
tion, does not constitute a 
for the issuance of a certi- 
of eviction. In issuing the 
the Director reversed the 
ous action of the county 
control agency and the re- 
board granting the land- 
lord permission to evict the 
tenant. 

The Case 
in 


as 


was 


* The 
tor, in 
this month, 
installation 
air-conditioner, 





basis 
ficate 
uling, 
previ 
rent 
view 





Involved 
volved the ten- 
an air-con- 
knowledge 
or two 
ally asked 
remove it. About 
ater, letters 
written and 
€ prohibiting the in- 
stallation of air-conditioners 
because the electrical capacity 
of the building was insufficient 
to carry the load. 
reversing the action 
agency and the 
sranting a certificate 
to the landlord, 
follov 


case 


Bier sisnnrge 
hout 
oe 


the 





aiid 
r the landlor 
tenant to 


72 A réhe 
even montns 





month 





the 


to this tenant 


others 





of the 
review 

of 
Bin 


ing 





Director rendered the 
opinion: 
“Under the 
controlled housing 
evicted unless 
5 obtains: a 
eviction. Such 


Act, a tenant of 
space cannot 
the landlord 
certificate of 
certificate can 


4) 








page 2, 





(Continued on col. 


Applies Automation To 
Parking Fines 


(ACCN) A new 
looks like a parking 
s it possible for the 
lator to pay his fine 
pearing in court or 


Chicag« 
device that 
meter mé 
parking vi 
without ap 





using the mails 

The manufacturers told the 
American Public Works Assn. 
that their product allows for 


curbside fine-paying, thus sav- 
ing some of the space and time 
taken up by courtrooms and col- 


lection offices 
This is how it works: The 
parking put under the 








wiper is designed to 
in the collecting 


windshield 
fit into a slot 





machine. The motorist inserts 
the ticket halfway and puts in 
the amount of his fine—in 
coins. He then pulls a lever, and 
the machine cuts off and re- 
tains one half of the ticket. The 
other h is stamped “paid” 
and is the motorist’s receipt. 


Both ends of the ticket bear the 
same serial number. 
:s the machine can’t 





deliver a 


do: lecture on the need 
for observing parking regula- 
tions and accept a plea of not 


guilty 


New Jersey State Bar Examinations 
Attorneys — October 1955 





(Continued from last week) 


23. C, Chairman of the pro- 
gram committee of the Rotary 
Club of Lambville, engaged Pro- 
fessor P, a world renowned 
chemist, to give a lecture on the 
newly discovered chemical com- 
pound, Wooz. At the lecture, P 
carefully added the ingredients 
and stirred the compound. A vio- 
lent explosion ensued, in which 
V, a club member, and W, a 
waiter, were badly injured. 


Investigation disclosed that E, 
who hated P, and worked for the 
same employer, had _ secretly 
substituted a harmful substance 
for one of the ingredients to be 
used by P at the lecture, for the 
purpose of discrediting P. The 
substituted ingredient was sim- 
ilar in appearance to the proper 
ingredient and could have been 
detected only by a laboratory 
analysis. While in the hospital 
lobby after the explosion, wait- 
ing to be admitted to the hos- 
pital, V fainted and fell, suffer- 
ing a skull fracture thereby. 





Rent Control Rules and Regulations 





CHANGE #2 

1. Pursuant to the authority 
vested in me under the State 
Rent Control Act of 1953, as 
amended and supplemented, the 
following changes in and sup- 
plements to the Revised Rules 
and Regulations are hereby 
promulgat 

1. The following additional 
Sections are hereby added to 


Article I, Part II of the Regula- 












tions, follow Section 3 
and be designated as new Sec- 
tions 3.1, 3.2 and 3.3 (page 20). 

“3.1 EXCEPTIONS SUBJECT 
TO ORDER OF AGENCY—ONE 
FAMILY HOUSES—REHABILI- 
TATED HOUSING SPACE—VA- 
CANCIES IN 2-4 FAMILY 
HOUSES—HOUSING SPACE 
HAVING CERTAIN RENTALS 
Pursuant t Section 7 of the 
Act, a amended, the follow- 
ing additional housing space 
shall be excepted on order of an 
agency under the _ conditions 
hereinafter rth: 

(a) ne family detached 
houses ntaining not more 
than on elf-c itained family 
unit; not include at- 
ached Ising) 

(b) I pace in buildings 
or are are slums or 
bligh the process of 
becoming which have been 
rehabilita a cost sub- 
stantially same as would 
have bee! ended in the con- 
structio f the interiors and 
where either (1) the effect of 

to gen- 


said rehabilitation is 
nprove the area in which 


erally 








the h ng space is located; or 
(2) it 1e under a program 
of urban renewal pursuant to 
Federal. State or local law or 
authorization (3) it was un- 
dertaken the result of the 
immed necessity of comply- 
ing with e or local law, 





ordinance or regulation; 


particular housing space 
in one, two, three and four 
family houses which became 
vacant or was first rented on or 
subsequent to January 1, 1955, 
after an immediate prior oc- 
cupancy by a tenant for a period 
of at least six months 
where the tenancy has termina- 
ted because of death of prior 
tenant or dissolution of family 
unit provided such vacancy was 
not the result of connivance or 
collusion between the landlord 
and tenant or directly or in- 
directly of improper or 
conduct by the landlord or 
servants. agents or employ 
and 
(d) 


(ce) 


illezal 
his 


ees, 


housing space 


character and 


particular 
of the type and 
in the areas designated in the 
Schedule hereinafter referred to 
having a lawful January 
1, 1956, excluding any cl 
for garage in the amount listed 
attached to the 


rent on 





on Schedule 2 
Regulations to which this is a 
supplement. The reference in 


said schedule to the other regu 


- 
lations and March 1, 1953 are 
not applicable for the purpose 
of this change 

Housing space excepted under 
this Section shall continue to 
be subject to control until an 
order of decontrol has been en- 
tered after application, notice 
and determination, pursuant to 
the Regulations. The ager 
shall, on proof of the facts 
an order of dec 
shall recite that it 
revocation on applic 


agency, 
officer 


party, the 


authorized or 





the controlled munici} in 
which the housing I S 
located on notice and proof that 
after the entry of such order 


arged is not 
the landlord, 


col. 1 


rent ch 
or (2) 
on page 3 


the 
rent: 
(Continued 


(1) 


tate 
Tal! 








tere py 


md 
‘ 


ns aay 


Season's Greetings 


THF NEW JERSEY LAW JOURNAL EXTENDS 


TO THE BENCH AND BAR 


Saccenssensce assent sceassonsse caonssensae am saunssen sansa nssen cet 


or less | 


What are the rights of V and 
W against P, E, the Rotary Club 
and its committee chairman, C? 

24. X and Y were competing 
dealers in the electrical supply 
business, their stores being near 
each other on the same street. 
During a hot speil, a shortage of 
electric fans developed, and X 
ordered 500 fans from M, to be 
delivered to X by F, a freight 
carrier. On the day of delivery, 
F’s truck driver mistakenly de- 
livered the fans to Y’s store, 
where Y’s clerk, C, receipted for 
them on the bill therefor, which 
clearly bore the name of X as 
consignee. The fans were later 
sold by Y in the course of his 
business. 

X thereupon brought suit 
against Y for compensatory and 
punitive damages. At the trial, 


the jury returned a verdict for 
X, which included _ punitive 
damages. Y appealed. 


Decide the appeal. 

25. A scandal broke out in the 
Town of Seafoam as the result 
of a charge that someone had 
bribed the City Prosecutor. A 
State Senate Committee, set up 
to investigate crime in the State, 
summoned D before it to ex- 
plain remarks attributed to D 
ito the effect that he had heard 
conversations between the Pros- 
ecutor and the briber and had 
seen the briber give money to 
the Prosecutor. At the commit- 
tee hearing, D, having first been 
|duly sworn, denied that he had 
made such remarks, even though 
the fact was that he had. D was 
| thereafter indicted by the Grand 
‘Jury of the county on two 
counts: (1) perjury: (2) false 
swearing. 

Upon the State 





proving the 
facts, D’s counsel moved 
judgment of acquittal on 
Rule on the motion. 
The City of Hampton en- 
an ordinance making it 
—noninay to have in 


ion norse race 


above 
for a 
each count 

26. 

































rugs we to have been cleaned 
ied by express, C.0.D 
t denied ever having 





shir ped 
accompanied 
of which “is 
where around 
objection of defendant, 
was permitted to testify t 
contents of the letter. 

(2) After testifying that 
had waited a month and 
received the rugs, plaintiff 


by a letter, < 
probably 
my house.” 


niei 
vic 


she 
never 


testi- 


(Continued page 6, col. 1) 
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DIGESTS OF RECENT OPINIONS 





ATTACHMENT — The statutory 
direction for the sheriff to 
annex an appraisal to his 
return is only directory, and 
if it is furnished within a 
reasonable time afterwards 
and before an appearance is 
entered or bond filed or other 
rights prejudiced, the failure 
to annex it to the original 
return furnishes no adequate 
basis for quashing the pro- 
ceedings. 

ATTACHMENT — APPEAL — An 
appeal from an order quash- 
ing a writ of attachment is 


{ 
! 


not rendered moot as between | 


the parties merely because the 


were not subject to attachment. 
Subsequently, on July 28, the 
motion was amended to ddd an 
additional ground that the at- 
tachment was invalid because 
the sheriff had omitted to state 
an appraisal and valuation of 
the property attached. Before 
argument on the motion, the 
sheriff filed an amended return 
setting forth the appraisal and 


valuation, together with an 
affidavit that it had been in- 
advertently omitted from the 


original return. The motion was 
argued on August 10. On Sept 24 
the county judge, by letter, ad- 
vised counsel the writ would be 


defendant removed the pro-|quashed on the ground the ap- 
perty attached from the state praisal was not made in accord- 


before plaintiff could get a 
stay pending appeal. 
Digested from an opinion by 


Oliphant, J., rendered Dec. 19, 
1955. Supreme Court. Landy v. 


Lesavoy. For appellant—Max L. 
Rosenstein, George H. Rosen- 
stein of counsel, Theodore A. 
O’Callaghan on the brief. 
Plaintiff instituted an attach- 
ment action against defendant. 
A levy under the writ was made 
on certain insurance policies of 
defendant nledged with the 
National Bank of New Bruns- 
wick having a cash surrender 
value of about $50,000. The levy 
was made on March 15, 1954. On 
May 27, 1954 defendant moved 
to quash the writ of attach- 
ment on the ground the policies 
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latest rate 
per annum 
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ance with the rules and statute. 
An order quashing the writ was 
presented by defendant and en- 
tered without notice to the 
plaintiff on Sept. 27. The court’s 
letter first came to plaintiff’s 
counsel’s attention on Sept. 30 
and on the same day he moved 
for an order vacating the order 
quashing the writ and staying 
the proceedings pending an ap- 
peal to the Appellate Division. 
An ad interim stay was signed 
on Oct. 6 but in the interim 
defendant secured a release of 
the policies by the bank and 
removed them from the state. 

In these circumstances, the 
Appellate Division dismissed 
plaintiff’s appeal holding that 
since the property attached had 
been removed from the state 
the entire question was now 
moot. Plaintiff secured certifi- 
cation. 

Held: Despite the fact the 
property was in custodial legis 
and constructively in the pos- 
session of the Sheriff as attach- 
ing officer the bank apparently 
released the property without 
consulting the Sheriff. 

N. J. S. 2A:26-1 provides that 
this chapter shall be liberally 
construed. The language of the 
act as to the appraisement to 
be annexed to the return is only 
directory, and if it is added 
within a reasonable time after- 
wards, and before an appear- 
ance by defendant has been 
entered or bond given by the 
garnishee or any right is pre- 
judiced by the _ sheriff's de- 
linquency, it furnishes no ade- 
quate ground for quashing the 
proceeding. The return of the 
sheriff, if in error in any regard, 
may be amended. 
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. Constitution 


Where a writ of attachment is| 


used as original process and_/| 
performs both the office of a/| 
summons and an attachment, | 


the effect of an order quashing 
the writ is to put an end to 
the cause. On quashing the writ 
the lien became eneffectual un- 
less a stay was granted to per- 
mit the plaintiff to appeal. Thus 
an order quashing the writ is 
a final judgment from which 
an appeal can be taken as of 
right. The opportunity to apply 
for a stay to preserve the sub- 
ject matter of the suit is im- 
plicit in every appeal which can 
be taken as of right. 

The removal of the policies 
from the is merely the 
end result of defendant’s de- 
lusive tactics and does not 
render the issue of legal error 
committed by the trial court 
moot as between the parties to 
the suit. On this appeal all that 
is involved is the rights of the 
parties inter sese, not those of, 


tat 
State 





third parties. 
The quashing of the writ is! 
reversed and the lien of at- 


tachment reinstated as against 
defendant and the parties and 
cause restored to their position 
before entry of the order quash- | 
ing the writ. 


ELECTIONS — The word “resi-, 
dence” as used in Art. II Par. } 
3 of the constitution and in, 
the statutes governing voting | 
qualifications means “domi-| 
cile”. 

A temporary or 
residence in this state, thoug 
continued intermittently over 
a period of years, is not suf- 
ficient to satisfy the consti-| 
tutional and statutory require- 
ments for eligibility to vote 
in this state. 


seasona 


ACTIONS — cRemenas caw) rectences Sus omy One 
de- | domicile, which is synonymous 


—Though knowledge by 
fendant that he was not en- 
titled to vote as he did is an 
essential element of an offense 
under the voting statutes, such 
knowledge may be_ inferred 
from the defendant’s conduct 
and the circumstances of the 
case and need not be estab- 
lished by direct evidence. 
Digested from an opinion by 
Vanderbilt, C. J., rendered Dec. 
19, 1955. Supreme Court. State v. 
Benny et als. For appellants— 
James M. Davis, Jr. (Powell & 
Davis, attys.). For the State— 
Harold Kolovsky, Asst. Atty. 
Gen. 
Defendants were 


convicted of 


illegal voting in violation of 
N. J. S. A. 19:34-11 and RS. 19: 


34-22 for the reason they had not 
resided in the state for 1 year 
and in Cape May County for 5 
months prior to their having 
voted in the general and pri- 
mary elections involved, as re- 
quired by Art. II, Par. 3 of the 
and N. J. S. A. 
19:4-1. 

Defendants owned homes in 
Philadeiphia or its suburbs 
which are all year round homes 
and in which they have re- 
spectively lived for several years. 
They sent their children to 
school in Philadelphia, main- 
tained gas and electric service 
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Air-Conditioner No Basis Fer Eviction 





(Continued from page 1) 





'only be obtained on application 


and notice and grounds set 


| forth in the Act and Regulations. 


The proof in this case indi- 
cates that there was no substan- 
tial violation of tenancy nor 
was the tenant committing a 
nuisance or interfering with the 
comfort and safety of the land- 
lord or other tenants by reason 
of such installation and the in- 
stallation was not illegal. 

Under our present standard of 
living, air-conditioners have he- 
come in many instances a neces- 
sary adjunct of comfortable liv- 
ing and unless their use is ex- 
pressly prohibited under the 
rental arrangement, the tenant 
has as much right to install one 
as to use a toaster, vacuum 





cially from their Pennsylvania 


jthe place where a person 
j his true, fixed, permanent home, 
h| and principal establishment, and 


| “residence”, 


homes to vote in the elections 
and returned there immediately 
after casting their ballots. 
Held: The issues presented are 
(1) whether the word “residence”’ 


,as used in the Constitution and 
, Statutes governing voting quali- 


and 


fications means “domicile” 
(2) whether the absence of 
proof of guilty knowledge or 


improper motive bars the con- 
viction of these defendants un- 
der the statutes violated. 
Domicile has been defined as 
“has 


to which, whenever he is absent, 


the has the intention of return- 


ing.” It is essentially a question 
and intention. 


of residence 

Ordinarily domicile includes 

residence. One may have sev- 
but only one 


with the word “home.” 

The courts of our state have 
long held, in voting cases, that 
words of residence are synony- 
mous with domicile and that 
the statutes, in using the term 
intend ‘domicile’. 
This construction is sound and 
correct when considered in re- 
lation to the purpose and 
objective of the voting qualifi- 
cations of the Constitution and 
statutes. Only true domicile 
begets kinship with the people 
of the community and their 
problems and results in the 
serious consideration of them 
which is necessary to the exist- 
ence of effective government. To 
ascribe another meaning to the 


word “residence” would be to 
create a class of “political 
vagrants” seriously prejudicial 


to our elective system. 

A temporary or seasonal resi- 
dence in this state is not suf- 
ficient to sati the statutory 
and constitutional requirements 
though continued intermittently 
over a period of time. 

Knowledge of the fact by each 
defendant that he was not en- 


~Fx> 
SIy 


cleaner or other electrical ap- 
pliances except where their use 
would constitute a fire hazar 
or adversely affect the s 
and comfort of others. 
there is no such showing. 

The letter written by the land- 
lord had the effect of changins 
the rules and regulations which 
were attached to and authorizeg 
by a prior lease, the terms of 
which are still in existence ex- 
cept insofar as. they violate the 
rent control act and regulation: 
Since this change took ; 
after the tenant had installed 
the air-conditioner, it does not 
apply to him.” 









Bove 











titled to vote as he did is 
questionably a necessary ele- 
ment of the offenses charged 
The State had the burden 
proving, beyond a reasonable 
doubt, either by direct evide: 
or by facts from which it could 


be reasonably inferred, that 
such knowledge existed. It 
conceded that defendants 


chargeable with knowledge 
the law. But the State m 
prove defendants had Knowledge 
that the acts they committed 
were wrong. It has long been 
settled that guilty knowle 
may be inferred from defer 
ant’s conduct and the circum- 
stances of the case and it 
for the jury to decide whether 
it exists beyond the required 
reasonable doubt. 

On the facts here there 

jury question in each Se 
as to whether defendants kno: 
ingly voted in a district where 
they knew they were not 
titled to vote and this question 
was properly left to the 
under appropriate instructi 

Affirmed. 
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and telephone service there the 


year round, owned cars re- 
gistered in Pennsylvania, had 
Pennsylvania drivers licenses, 


and either had mail delivered to 


them all year round in Pennsyl- | 


vania or 


terminated delivery | 


only during the summer months. | 


They filed income tax returns 
in Philadelphia and on their 
employment or business records 


gave the Philadelphia addresses | 


their addresses. 
The defendants 
homes Avalon 


as 


to 


in 
they 
on some week ends and occa- 
sional other times. Tax bills for 
these homes are sent to them 
in Pennsylvania. Gas and elec- 
tric service is rendered primarily 
during the summer months. In 
at least one instance there is 
proof the house was boarded up 
each fall until the next spring. 
The defendants all came spe- 


also owned | 
which |} 
came for the summer and | 
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DIGESTS OF RECENT OPINIONS INDEMNITY — ESTOPPEL BY/N. J. Turnpike, 31 N. J. Super! secondary and not primary, i.e., 
pI Nrachti te JUDGMENT — Where a puta- | 356. Both motions were granted whose negligence is not morally 
oe HOUSING — A City Housing bringing eviction proceedings on| tive indemnity relies on a and plaintiff appealed but has culpable but is merely construc- 
" Authority has no power to the ground the proposed certifi- judgment against him in an abandoned the appeal from the/ tive, or imputed. It does not 








require of a tenant in a 
federaliy-aided housing pro- 
ject a certificate that he and 
his family are not members 


cate was not within the require- 
ments of the Gwinn Amendment. 

Held: While the _ plaintiffs 
raise the constitutional question 


action against a putative in- 
demnitor, he is bound by the 
adjudicated facts on which 
the judgment rests. 


dismissal of the count for con- 
tribution. 

Held: Facts and questions in 
issue in an action and there 


exist merely because the negli- 
gence of the putative indem- 
nitee was passive. Degrees of 
negligence are not measured. It 


of any organization listed in of whether an action taken un- fFSTOPPEL BY JUDGMENT — 2dmitted or judicially deter- is established here that plain- 
an the Attorney General’s Con- der the Gwinn Amendment is JUDGMENTS—A judgment by Mined are conclusively settled | tiff’s liability for Snyder’s death 
solidated List of Nov. 1952. not an unconstitutional inva- consent constitutes an ad- by the judgment therein and be-| was not secondary; it did not 
Ww —The Gwinn Amendment does sion of the right of free speech judication on the merits and Come res adjudicata in all sub- rest on a fault of defendant 
orl not give a Housing Authority and free assembly, ag recently forms the basis of an estoppel Sequent litigation between the imputed to it be some positive 





power to demand disavowal 


held by the Supreme Court of 


by judgment as to all facts 


parties or their juries. This is 


rule of law or legal relationship 


4 of membership in organiza- Wisconsin, this question need| and questions in issue in the Known as the doctrine of col- between them, but on the pri- 
- tions named by the Attorney not be determined as it is not) eause just as an adjudication lateral estoppel or estoppel by mary and direct failure of plain- 
atLor General other than those de- necessary to the dispositicn of thereon after trial. judgment and is to be dis- tiff to fulfill its duty to dece- 





signated by him as subversive. 








of the cause. 











INDEMNITY — A passive tort- 












tinguished from the doctrine of 


dent to exercise a high degree 


of care. The Joint Tortfeasors 





















































HOUSING — CONSTITUTIONAL The Gwinn Amendment for-|  feasor is not entitled to in- "eS @diudicata which is that re. ' 
LAW—A Housing Authority, bids occupation of a housing demnity from an active tort- 2 S€meral judgment in a cause Contribution Law has cured the 
unlike a private landlord, is unit by a person who is a mem- feasor merely because of the 1S Considered in any subsequent inequity of the common law 
subject to the requirements of ber of an organization designa-| qifference in their negligence. litigation between the parties, rule against contribution and 
i due process and therefore ted as “subversive” by the At-| Indemnity between tortfeasors 2 ‘i2ding against the party there is no reason for creating 
icean cannot arbitrarily exclude or torney General. Here the ten-| jg granted only to those whose *ected on all grounds that a new inequity between joint 
are evict tenants. ant was required to certify he liability is secondary, not) “ete could have been raised tortfeasors—when that is the 
xis | Digested from an opinion by was not a member of “any” or- primary : ; therein. only relationship between them 
_— | Heher, J., rendered Dec. 19, 1955. ganization on the “Attorney! sy pe MNIT Y —WORKMEN’S Plaintiff’s contention that for —by placing the entire burden 
ae! | Supreme Court. Kutcher vv. General's Consolidated List.) “GoytpENSATION Pragati the purpose of estoppel by judg- on the active tortfeasor and re- 
cou‘c | Housing Authority. For appel- Dated Nov. 19, 1952” etc. This aaa tn gael aie. ae ment there must have been an lieving the passive one. 
tt lant—Augustine J. Kelly. For list was prepared as part of the le ‘Comaieannn act adjudication after a trial is not) Even if it be assumed a pas- 
= respondents—Emil Oxfeld Employees Loyalty Program and} .,4inct a claim for indemnity supported by the cases. On the sive tortfeasor could, without 
* Plaintiff Hyman Kutcher was listed six different categories of| {5 the bition pubis: cae aaah contrary the rule is that a fact more, have a right of indem- 
a , tenant of defendant in a low associations, one of which was) 4 .inc¢ a claim for contribu- | 2 ous" has been litigated | nitee against an active joint 
ws rent housing project. His son “subversive”. This list named] 4.77 ; if it has been put in issue and tortfeasor, defendant here would 
a =* | and co-plaintiff resided there 194 organizations but did not <5 a _ a judgment by consent has been be protected by the exclusive 
“\.. | with him when, on Dec. 18, classify the associations or). Digested m an opinion by entered thereon. Such a judg- remedy provisions of the Work- 
Be 1952, the Authority demanded otherwise indicate whether they aenreaas ae S. C., rendered| ment constitutes an adjudica- men’s Compensation Act to the 
a f the father a_ certificate were listed as subversive or as Dec. 20 = Appellate Div. tion on the merits. The acts same extent as it is against a 
‘an that no member of the family falling in one of the other five Public werent Brewster & Son. alleged against and denied by claim for contribution. 
7 cupying the apartment is a categories. All were designated For appellant—Richard Fryling plaintiff in the death action Affirmed 
Bes member of any organization “as within Executive Order| ‘Luke A. Kiernan, Jr., atty.)./ constituted active negligence and , 
etner | listed by the Attorney General 9835” and nothing more. The| For respondent—-John E. Hughes that issue was therefore deter- 
quirec | of the United States as subver- Attorney General had previously | ‘Shaw, Hughes & Pindar, attys.).| mined by the consent judgment. Lawyer’s 
sive, which list was enclosed divided the list into the six! Defendant Brewster was en-| The law in this state is that : 
"€ with a form of certificate. The categories and only six of the! gaged in constructing an inter- where, as here, a putative in- Protective 
aca « | demand further stated that if listed organizations were desig-| change on the N. J. Turnpike, in demnitee relies on a judgment 
pec member of the family be- nated as subversive in 1948 and the course of which it was/8ainst him in an action against Insurance 
where | longed to the organizations 12 when the Gwinn Amendment| transporting dirt fill to raise the Putative indemnitor, he is 
m listed, the head of the family became effective. the ground elevation. This fil] 0und by the adjudicated facts ] you are insured under this policy 
™ — sign and return the The refusal of the tenant to) was being dumped near and on gfe te piel cnet rests. | against claims arising from any 
tions. [that the authority would take| organisations Usted in’ the At-| Cnet eects ee oenen| rectly held plainiit? was extop-|| “ems Oe seer os oeteee 
_ a 1ty uid a. . orga — iste in t Le -|temporary electric line owned jit p ; s StO} occurring in the performance of 
action to evict those families torney General’s Consolidated|and maintained by plaintiff. A Ped by the judgment in the decid , deved + 
———, | no do not file a signed certifi- list was therefore not a suffi-| guy wire was attached to the death action from denying the || POCcee™ Saves Ree 
cate. Reference was made to the cient ground for his eviction. It| pole above some of the high death was due to its active | Your clients. 
proviso of the Independent was not proof that the tenant voltage lines and anchored in Negligence. ; ioe Write today for descriptive 
ge gare el of was a member of a Pistia bs eround some distance from eee ste . pt eg _ pamphlet and schedule of rates 
1953, S.C.A.- *, cOm- organization or one designated | the pole. Originally the guy wire 5° Stopped It did not make ou 
monly known as the Gwinn as such by the Attorney Gen-| had no lator in it but one 4 case for indemnity. In the FRED W. ANDRES 
Amendment, that no housing eral. In demanding of the ten- | was placed therein before the absence of statute there cannot COMPANY 
unit constructed under the U. S. ant a disavowal of membership accident here involved, the Pe contribution or indemnity 1180 Raymond Boulevard 
Housing og be occupied in any of the organizations} exact location of the insulator a eee pea sige li Newark 2, N. J. 
by < an organizatio amec or the se desig-| fro in: simi five tee ee |e > s grante 
* or ee Aaggsrsctass presario from the ground being in dis- iis to those whose liability is | Mitchell 2-2965 or MArket 4-1900 
aeslg 3 S § versive by tne) né as subversive : - y h se P 7 1S 
AS, ; , ; pute. J 
VICE Attorney General. Plaintiff ten- ity exceeded its powers under O a , f 
ant refused to sign the certifi- the Gwinn Amendment. ei an employee 0 
rate . 7 Me Seo insists it may Brewster, is standing on the ROBERTS, WALSH & COMPANY 
ies , : : Rey | 4 i near the 7 ‘ § 
It was stipulated that under nevertheless pursue its con-|8round near the pole when CNP SES LANEY CS res Cee ee 
os itis, tetas ilatedith ancead| teaatuad diane ‘inate the | Waldroup, another employee of 605 BROAD STREET, NEWARK, N. J. 
ania, 1 5 SE POR. REFLEC | RE TEES TEE VO. SOPRA SET cohen operating & said Telephones: Day—MArket 2-3240; Night—HUnter 6-5814, ORange 3-3377 
d, surrender possession when- tenancy under the lease, no pele hPa eighteens ge WE INVITE YOU TO USE, AT NO ADDITIONAL COST, 
ever requested to do so on 30 matter what its motive might 2ttempted to drive between the OUR AIR CONDITIONED DEPOSITION SUITES: 
days notice, that the Authority be. But the Authority cannot act | Pe ana tne suy wire. In doing 40 JOURNAL SQUARE, JERSEY CITY 605 BROAD STREET, NEWARK 
reserved the right of reentry arbitrarily. Unlike private land- 5° he hit and broke the guy Wire. | Lue eee 
ia for default on any provision of lords it is subject to the) /he portion uttached to the pole = 
the lease, and that Hyman requirements of due process.|°@™Me€ in contact with the high 
d alleges he is not a member of The exclusory action here was|VOltage wire and the broken 
n any organization on the Attor- arbitrary and capricious and|@Md came in contact with } 
ney General's list and his son the due process and equal pro- Snyder causing ae 
ANY a member of the Socialist tection guarantees of the con- ©©C'rocuted. His widow started 
Workers Party, an organization stitution secure the individual) 2" @ctlon fo! wrongful death 
whose mame does appear on against an arbitrary exercise of against plaintiff alleging negli- | 
ANK said list. the powers of government. gence in the erection and main- 
Defendant was enjoined from Affirmed. tenance of the pole and guy wire. |} 
Judgment by consent in the | 
oe sum of $60,000 was entered in | 
———_———— if ) . : . 
—i | |i | that action and paid by plain- | fj 
\f | tiff. 
| 
Plaintiff then instituted this] a be . . os 
2 : ' 
phe if |Suit against Brewster seeking Periodic Will Revision 
indemnity in the sum of $60,000 
or in the alternative contribu- 
tion of $30,000. The theory of The advice the National State Bank gives 
the first cause was that plain- ; ; ; : 
it was entitled to fall iadeu- customers most frequently is this: See your 
nity because it was a passive attorney! 
tortfeasor while Brewster was . 
“7 an active tortfeasor. The theory : : ; ' 
ial of the alternative cause was When changes in tax laws, family affairs, or 
that they were joint tortfeasors business conditions occur, our trust officers 
rt 
ou and that plaintiff was entitled - 
ages to contribution under the Joint suggest that the customer consult his lawyer 
ance Tortfeasors Contribution Act. for legal advice. Our experience proves that 
'f| Defendant moved for dismis- «3 & os i ‘ 
Niiel of the first come. cn. tle periodic will revision by the attorney helps 
if| ground the judgment in the a person do more for his family. 
N ] J 3 s |] |death action constituted an ad- ' 
s NEW JERSEY REALTY TITLE i sodiestion teat plein was 
INSURANCE COMP ANY if | guilty of active negligence and ’ Department of Estates and Trusts 
oer 7 alec |for dismissal of the alternative 
T T 4 count on the ground defend- THE NATIONAL STATE BANK 
NEWARK | ant’s liability for Snyder’s death 
TRENTON e@ HACKENSACK e@ CAMDEN was solely under the Workmen’s 810 BROAD STREET, NEWARK I, N. J. 
: , « Pees Pipetite iy |Compensation Act and hence , - . 
N. J. NEW BRUNSWICK e@ FREEHOLD | there could be no contribution | Other Offices in Orange, Irvington and Newark 
. | under the holding in Farren v.| _ — 
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THURSDAY, DECEMBER 29, 1955 
A Stroke For Freedom 


On its last opinion day for calendar 1955 our Supreme Court 
decided Kutcher vs. Héusing Authority of the City of Newark. 
Hyman Kutcher, the father, sheltered in his apartment in Seth 
Boyden Terrace his son, James, a legless Veteran of World War 
II who several years ago because of membership in the Socialist 
Workers Party was dismissed from federal employment and is 
now threatened by the Veterans Administration with forfeiture 
of the pension on which he has largely subsisted. The Newark 
Housing Authority apparently felt compelled, as owner of a 
federally-aided low-rent housing project, to take steps to ef- 
fectuate the policy of the 1953 “Gwinn Amendment” forbidding 
occupation of such housing facilities by any person “who is a 
member, of an organization designated as subversive by the At- 
torney-General.” It required tenants to certify that no member 
of the families occupying apartments belonged to any of the 
194 organizations on the Attorney-General’s Consolidated List 
prepared for use in screening federal employees, without specifi- 
cation uf those deemed by him subversive. 

Hyman Kutcher refused to sign and return the requested 
certificate. The Housing Authority instituted eviction proceedings 
which Superior Court Judge Speakman enjoined primarily be- 
the Gwinn Amendment did not require execution by a 
of such certificate. Although the validity of the Housing 
the purported authority 











cause 
tenant 
Authority's administrative action under 


of the Gwinn Amendment was attacked by the tenant on all 
Federal and State Constitutional grounds, our Supreme Court 
found il unnecessary to decide the constitutional validity of the 
1953 amendment to the federal legislation. In this respect it 


applied the principle of restraint in a specially sensitive area 
f federal-state relations, despite the temptation afforded by the 





Ol 
denial of certiorari by the United States Supreme Court in a 
Wisconsin case in which the Gwinn Amendment was ruled 
unconstitutional. 

Justice Heher’s opinion received the concurrence of five 
other members of the Court, with Justice Wachenfeld concurring 


in the result. Invoking the canon of strict construction of legisla- 
tion of this character, the opinion stresses the lack of proof that 
the tenant was a member of any organization on the Consolidated 
ist, whether subversive or not, and refuses to permit the de- 

> be supplied by inference from the tenant's failure to 
denying such membership. A for 
d against guilt by association was delivered 
that ‘Even proof that the tenant was a 
ization of the proscribed class, knowing 
would not sustain an administrative 
tenant from public housing.” Whether aware- 
character of the organization would justify 


cy to 





stroke 


ite 


the certifi 


freedom ¢ 





IWAIVIA[NND) 
malv1a 


in the pronounceme 


evict a 





> subversive 














eviction is left to a future case presenting such facts. 

The Housing Authority pressed on the Court its right as a 
landlord to rid itself of an undesirable tenant by a 30 day notice 
pursuant to the lease, only to learn that a public landlord has 

ier the due process and equal protection of the 
to avoid arbitrary and capricious action against 


tenants 


While our highest Court did not pioneer in this area it is 


comforting to know that the affirmance of Judge Speakman’s 
decision was unanimous; that our Supreme Court is alert to 
the traditional judicial obligation to protect the individual even 
when governmental regulations are directed against minority 
eroups in disfavor; that despite the efforts in recent years to 
whip up public sentiment for the contrary view failure to deny 


membership in suspect groups does not in this state automatically 

to an admission; and that residence in the same home 
does not justify imputation to a father of the political beliefs 
and organizational memberships of his son. 

This decision dissipates some of the clouds over the Kutcher 
family and ends 1955 on a happier note for them. More important, 
however, is that all concerned with justice can face the turn of 
the calendar with a sense of confidence and wish a Happy New 


amoun' 


no-* 











Year to our Justices, Judges, Court Officers and members of 
the Bar. 
JOSEPH E. CONLON 
The State has lost an exceptional public servant in the 


passing of Joseph E. Conlon, Judge of the Essex County Court. 
He brought to his judicial work ability, sincerity, integrity and 
courage. He had the gentility and the humaneness that endear 
2 man to his fellow men. His efforts were not confined alone 
to his duties on the Bench. He accepted and discharged effec- 
tively with the richness of his experience as a lawyer, Prose- 
cutor and Judge, committee assignments from the Supreme Court 
designed to improve the administration of Justice, particularly 
in the field of criminal law and procedure. Such added assign- 
ments he undertook and fulfilled despite serious physical handi- 
caps during the past few years. These services he rendered above 
and beyond the call of usual judicial duties. We know that we 
express the feelings of the profession when we extend our deepest 
sympathy to his bereaved family. 


Federal Tax Notes 


By Harold Kamens 

DEDUCTIONS: Taxpayer, a 
Netherlands corporation, was 
partly owned by German share- 
holders. The corporation turned 
over to the United States Alien 
Property Custodian property in 
this country roughly equivalent 
to the value of the German in- 
terest in the corporation. It 
claimed a tax deduction for this 
payment, contending it to be a 
loss “connected with income 
from sources within the United 
States” 


Held: Deduction denied. The 
property was taken under the 
Trading with the Enemy Act 


and its allowance, as in the case 
of a fine or a forfeiture, would 
be against public policy. Alger- 
mene Kunstzifde Unie, N. V., 
CA-4, 9/19/55. 

DEDUCTIONS: Taxpayer con- 
tested excess profits taxes for 
1943 and 1944. He paid them 
in a settlement of litigation in 
June 1949. 

Held: The operating loss for 
1949 (as carried hack to 1947) 
should be increased by this pay- 
ment. As an accrual basis tax- 
payer, he is required to deduct 
contested taxes in the year of 
payment. Reis & Co., 20 TC 294. 

DISALLOWANCES: Taxpayer 
had been renting farmland for 
about $900 a year. They trans- 


ferred the lease as a gift to 
their daughter and paid her 
on a share-crop basis some 


$19.000 in the year in question 

Held: Disallowance sustained. 
There was no business purpose 
for the transfer affirmed. Kir- 
schenmann, CA-9, 3/8/55. 

BAD DEBTS: Taxpayer cor- 
poration claimed deductions for 
bad debts and worthless secur- 
ities. Included in the debts 
were large advances to the prin- 
cipal stockholder. An accountant 


testified that, in his opinion, 
the debts represented true ac- 
counts receivable which, to- 
gether with the securities, had 





become worthless on the basis 
of identifiable events. Unsuccess- 
ful efforts to collect some of 
the items were testified to by an 
attorney 

Held: Deductions were al- 
lowed. as the evidence was not 
refuted by the Government. 
Fred Ward, Inc D. €,; Colo: 
5/4/59: 

INCOME: Taxpayer attended 
the annual dinner of the Poor 
Richard Club in 1950. He did not 
pay for his ticket but was a 
guest. He won an auto as a 
door prize 

Held: As a donee of one who 
did pay a consideration, he 
realized income measured by 
the fair market value of the 
auto won to the same extent 


as would his donor had the lat- 
ter won the prize. Sykes, 24 TC 
No. 131 


LONG OR SHORT TERM 
LOSSES: Taxpayer advanced 


some $163,000 to his corporation 
which returned about $57,000 in 
the By the end of 
the year the corporation was 


insolvent. 


same year 


Held: To determine whether 
the losses were long or short 
term, the first advances made 
are considered repaid by the 
first returns. Kalich, 23 TC 672. 

ALLOCATION OF COSTS: 
Taxpayer purchased for one 
sum a large number of assets 


and 


of four insolvent savings 
loan associations. 

Held: The allocation of the 
cost to particular items was im- 
practical. No gain is realized 


until total cost is recovered. 
United Mercantile Agencies, Inc., 
23 TC No. 139. 

CAPITAL LOSS: Taxpayer in 


the 


il 


1943 sold stock for 10c a share 
and claimed a net capital loss 
carryover for the years 1944 


through 1947. The Commissioner 
asserted the stock became worth- 
less at some indefinite time 
prior to 1943. 

Held: The stock had potential 


U.S. Judge Has Right To 
Admit State's Prisoner 
To Bail 


A Federal district court judge 
was held not to have exceeded 
his authority in admitting to 
bail a prisoner under sentence 
by a State court who had ap- 
plied for a writ of habeas corpus 
and who had requested medical 
treatment for a serious ailment 
from whfcth he was suffering, 
where the basis for the writ was 


an alleged lack of due process 
in his trial. This was the holding 
in Johnston v. Marsh, United 


State Court of Appeals for the 
Third Circuit, no. 11713, opinion 
by Circuit Judge Goodrich. filed 
on November 30, 1955: Circuit 
Judge Hastie filed a concurring 
opinion. 

The opinion in that case read 
in part as follows: 

The court has before it a 
petition for writs of prohibition 
and mandamus. directed to 
Judge Marsh of the United 
States District Court for the 
Western District of Pennsyl- 
vania. The petition will be de- 
nied for the reasons set out in 
the opinion below. 

Alfred J. Ackerman was con- 
victed of various offenses in the 
State courts of Pennsylvania, 
sentenced to prison and was en- 
gaged in serving his sentence. 
He applied to the District Court 
for the Western District of 
Pennsylvania for a writ of 
habeas corpus, alleging lack of 
due process in his trial. Included 
in his petition was a request 
that he be admitted to bail 
pending decisions on the merits. 


The basis for this request was 
the allegation that he, as an 
advanced diabetic, was, under 


conditions of confinement, 
rapidly progressing toward total 
blindness. The district judge 
heard testimony upon the mat- 
ter of Ackerman’s physical con- 
dition. He admitted him to bail 
pending disposition on the 
merits and conditioned the ad- 
mission to bail upon his 
to and remaining in a private 
hospital. The condition was ac- 
cepted and the prisoner was re- 
moved to the hospital. 

On behalf of petitioner. John- 


eoing 


ston, warden of the Western 
State Penitentiary, the argu 
ment is made that the district 


judge exceeded his authority in 
admitting the prisoner to bail 
and that the writs prayed for 
are the appropriate means of 
bringing the prisoner back into 
the custody of the State author- 
ities where, it is claimed, he 

That a United States court 
has both the authority and the 
duty to a State pris- 
oner who cl: the State 


to 
ims that 


lictan 
usten 


has not treated him with due 
process of law is not now open 
to doubt on the basis of existing 
legislation and court decisions. 

We think the basis of the 
judge’s authority in this case 
is the fact that there is a 


prisoner before him over whom 
he has jurisdiction and where 
his power to act judicially 
expressly conferred by statute. 
That being so, he had the au- 
thority which a court has with 
regard to such a case. Courts 
can set days for hearing. They 
can regulate the manner in 
which the trial shall be carried 
on and the hours at which wit- 
nesses and lawyers may be 
heard. They can “fine for con- 
tempt. imprison for contumacy, 
enforce the otservance of order, 
é&c....” In other words, a court 
has a wide authority over per- 
sons and business before it. 
The statement is often made 
that the inferior courts of the 
United States are courts of 
limited jurisdiction. This is a 
truism in one _ sense. These 





1S 





value and there was no “‘identi- 
fiable event” to establish worth- 
lessness prior to the sale. Conse- 
quently the loss on the sale is 
allowable. Fort, TCM 1955-261. 


VOICE OF THE BAR 


Comment and Criticism Invited 








Editor, N. J. Law Journal: 








Reference is made to a Sup- 
plement to Unlawful Practice 
Report appearing in the De- 


cember 15th issue of The Lay 
Journal. 

This refers to appearances j; 
a representative capacity of lay- 
men before zoning boards 
other governmental bodies of 
quasi judicial nature as a viol 
tion of the principle of the 
Stack case. 

So far, at least, as zonin 
boards (Boards of Adjustment 
are concerned, it seems 
the committee overlooked 
Statutory provision in interpret- 
ing the scope of that 

R.S. 40:55-44 expressly pr 
vides “Upon the hearing” (be- 
fore a Board of Adjustmen 
“any party may appear in per- 
son or by agent or by attorne: 
(boldface being supplied). 

As an attorney, I am fu!) 
persuaded of the soundness of 
the principle of the Stack ca 
and as a member of a Board 
Adjustment, I perceive no sound 
reason of policy why it should 
not apply to such Boards. 

I, therefore, suggest that the 
matter be referred to the pro; 
committee of the State Bar A 
sociation whereby a_ suitabl 
effort will be made to bring 
statute into harmony with the 
underlying public policy enun 
ciated by the Supreme Court 

Respectfully, 
CHARLES C. TRELEASE 


Case 





courts are competent to act 


such cases, and only in s1 
cases, aS the Congress, pursu 
to the Constitutions, assigns 


+a9¢ 


them. And unless constitutio. 
provisions stand in the way, t 
assignment may be varied at t!} 
will of Congress. But within 
the area of activity assigned 
them, Federal courts are co 
of full stature, and we 
rightly look to common-! 
concepts and precedents to 
the scope of the implied 
“inherent” authority which 


judicial office carries with 
One of the inherent poi 
of the judiciary with regard 
proceedings before it has 
the admission of a prisoner 
bail where, in the exercise 
his discretion, the judge ds 
it advisable. It is clear that 


common law, courts had the 
herent power to grant bail. S 
e.g.. Queen v. Spilsbury, [1 
2 Q. B. 615, 620. This auth 
was exercised in habeas cor 
cases pending decision on merits 
In re Kaine, 55 U. S. (14 H 
400, 402 (1870); 16 English & 
Empire Digest 268 (1923) 
Federal judiciary has  consis- 
tently recognized that at « 
mon law this inherent powé 
existed. See, e.g., United States 
v. Curran, 297 Fed. 946, 954 (2nc 
cir. 1924); United States 
Evans, 2 Fed. 147, 152 (6th cit 
1880): Ewing v. United 
240 Fed. 241, 248 (6th cir. 1 
Yet whether Federal court 
have this authority has 

the subject of considerable 
troversy. The principal cases 
are compiled in Principe v. Au.t 
62 F. Supp. 279, 281 (N. D. Ohic 
1945). On apparently the 
occasion at which this questior 
has been presented to it 
Supreme Court, in dicta. 
that it was unwilling to hol 
that circuit courts do not 
this inherent power: Wright 
Henkel. 190 U. S. 40, 63 (1903 
We believe that the basic 
conception in those decision: 
this authority lies 
their view that since Fec 
courts have limited, statut 
jurisdiction, their powers 
proceedings involving this 
isaiction are necessarily lim 


4.4 
ole 


aenyving 





and must be statutory. ‘¢é 
Principe v. Ault, 62 F. Supp. 27 
282 (N. D. Ohio, 1945). This. = 
already indicated, is not o& 


view of the matter. 
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(Continued from page 1) 








without good cause, is u 
ably evicting or attemp 
evict the tenant; 
operation of the hous 
constitutes a manipul 
speculative practice or rental 
asing practice tending 
easonably increase rentals or 
victions. On revocation of such 
der, and in the same proceed- 
ing, the rent for the housing 
ace shall 
agency and 


any ground 





or 








be fixed 1 
in the absence of 
for adjustment 
vay of increase or decrease, 
rent shall be the controlled 
rent prior to the entry of the 
rder of decontrol. In deter 
ng the rent, the agency 
msider all applicable exi 
srounds for increase or dé 
und, in the same pro 
shall adjust the lawful 
an amount as authorized under 
Act and Regulations 
3.2 FAIR RENT—DEFINITION 
ELEMENTS—As used in the 
Regulations, a fair rent de- 
fined as a justified rent taking 
nto consideration the original 
controlled rent, present rent 
increases or decreases any 
or decreased costs of 
yperating expenses services, 
improvements made or 
economic 
vant or material 











or otner 


or undertaking, such housing 
space shall be _ decontrolled. 
Such proceedings shall be pur- 
suant to Article V, Part II of the 
Regulations (Prior Opinions) 
and orders of prior opinion will 
continue in effect for the per- 
iods of time set forth in that 
article.” 

2. These Changes 
effect on January 2, 1956 
Date: December 15, 1935 
EXPLANATORY STATEMENT 

The changes and supplements 
in the Regulations relate to de- 
yntrol of one family detached 
houses (not row-housing), re- 
habilitated housing space, va- 
cancies in 2-4 family houses and 
apartments having a lawful rent 
on January 1, 1956 in designated 
amounts as set forth in Schedule 
2 attached to the Regulations. 
(In Essex and Hudson Counties 
$200 or more per month in 
houses containing more than 4 
units and $150.00 or more where 
than 5 units and in all 
counties $125.00 or more 
month regardless of number 
of units). 

The Regulations presently 
contain decontrol provisions with 
regard to vacancies in 1-4 
houses and housing space 
the amounts desig- 
nated in Schedule 2 but these 
are conditioned on leases or 
rental arrangements. The Change 


take 
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Three Cumberland Lawyers Honored On 50th Year At The Bar 


a. 





Left to right: George H. Stanger, Cumberland County Bar Ass’n President; Charles P. Brewer, 
Benjamin Stevens and LeRoy W. Loder, the three members of the Cumberland County Bar Asso- 


ciation who were honored on the occasion of their 50th vear 


Adier of the Cumberland County Court. 


Publish Booklet On Flood Other members of the Rutgers 
and Hurricane Loss law Newark faculty attendine 
: the AALS meeting are: Profes- 
Deductions sors Alfred W. Blumrosen, Vin- 
cent E. Fiordalisi and Gerard 

Thousan taxpayers who R wpyoran 

suffered financially from hurri- —- 

canes, fl is, and other disasters 


of 1955 will get a helping hand 
from Internal Revenue 
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Trt 


at 


Roxert E 
akan 
Jr 


the Bar; and 


Professors Albert P. 
Know!ton, 
Robert 
representing 
Camden law division at the 
ference. 


end C 
. are 


Judge Harry 


Blaustein, 
Gerard 
Morris 

Rutgers 


con- 





Service nformation intended 
to assist them in preparing their 
incomes x returns for the year. 

The tax llection agency has 


rents of like units in the 
whether controlled or n 
ver, Where the agency a} 
properly executed pres 
form of lease or form 
lease which the 
s with his application for 
decontrol, whether or not re- 
quired, the lease rent shall 
all cases be deemed 
intent being t n 
leases and rental arrangen 
3.3 PRIOR OPINIONS—DE- 


eliminates these 
cause of 
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New Jersey, Connecticut, set 
Massachusetts, Maine la 
and Vermont 
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present 
most 











conditions 
administrative 
is felt 


However, 
matic but subject to application 
Agencies 
orders 


proof indi- 


exceptions: 
order is 


ttempt- Law 


order of 


housing 


instance 
instances, 


1 anew booklet en- 
titled “H the Federal Income 
Tax Applies to Losses from Hur- 


be- 
and 


will be. ricane and Other Dis- 
none | asters.” A supplies of the 
auto- | new publi are now avail- 


harge to tax- 
be obtained by 
ling in person 

District 
Directo! rnal Revenue, 
Room B26 Office Building, 
Newark, New Jersey 


able 
payers. The} 
writing 


at 
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space 


CONTROL—Any landlord, before, entered, the space will remain 
proceeding with rehabilitation under control. These orders of Rutgers Law School 
undertaking any other work decontrol will expressly provide Sends 11 Delegates To 
which may result in d ntrol that they are subject to re- 7 
under the Regulations, shall vocation on application of a Law School Convention 
he the right to apply for a! party, the agency, the Director 
rior opinion as to whether on or the controlled municipality Newark, | 29 Rutge1 
mpletion of the rehabilitation in which located on proof that School f I Newark and 
—— after decontrol the rent charged Camden isions are  heing 
; he land- represent by 11 delegates to 
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or 
material on of 
like units in the area, whether 


controllec I 
The Change also permits 
landlord before proceeding with 
rehacilit other work to 
| obtai opinion as to 
i} whether on completion 
of the lertaking the 
housing ; will be decon- 
trolled 
The effe 
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Attorneys Exam 





(Continued from page 1) 


fied that she telephoned defend- 
ant, and ‘Someone. there—I 
don’t know his name—said they 
would have to look it up. Then 
he said that they had shipped 
them back to Asbury Park a 
week ago. I told him it was At- 
lantic City and not Asbury Park 
and to please check on them 
right away. He said they would.” 
Such conversation was admitted 
over objection of defendant. 

(3) Plaintiff was permitted to 
put in evidence a copy of a let- 














day after the accident, that P 
started to cross the street after 
the traffic light had turned red 
against him?” P’s objection to 
this question was overruled, and 
G answered “No”. 

(3) KX was then called as a 
defense witness, and, over P’s 
objection, was permitted to test- 
ify, “I interviewed G in the of- 
fice of S’s attorney the day after 
the accident and G told me, ‘P 
started to cross the street after 
the traffic light had turned red 
against him.’ ” 


ment, a copy of which was never 
filed. 

On Dec. 1, 1954, D, to whom 
X was indebted in the sum of 
$16,000 on account of a debt that 
had been fraudulently contract- 
ed by X, filed suit against X in 
the New Jersey Superior Court. 
In that suit, D, pursuant to a 
writ of attachment duly obtain- 
ed, caused the real estate and 
furniture above mentioned to be 
attached. 

On Dec. 15, 1954, Y as landlord, 
levied a distraint on the same 
furniture, because X was then 
indebted to Y for 6 months’ rent 
amounting to $600. 
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ter which she wrote and mailed 4) O, who had not witnessed ue I 
to defendant in which she|the accident, was called as a X paid C only $109 on account 
charged defendant with liability Witness in his own behalf. The of the furniture, so that C is an in: 
for the rugs and demanded set- OMly question asked of him was unpaid conditional vendor to the th 
tlement, and was also permitted 8 to his military record. Over extent of #00. aa : by 
to testify that defendant never objection by P, O was permitted What are the priorities of Y, ste 
replied to her letter. The letter t© testify that he had served in C and D in the real estate and tal 
and testimony were admitted |the armed forces of the United |'n the furniture? a sal 
over defendant’s objections States in Korea for two years 31. (a) P sued D in the N. J. Jacob KR. Mantel, William B. Gannon and Frederick C. Kentz, Sr. |p 
Were the court’s rulings cor- 224 had received a Distinguished Superior Court, Law Division. | deb Sew eeeent aaa? Eieia! th 
~ a ee nd aial, Bergen County, claiming dama- _33. ‘a’ P, payee of a promis- Rha get anigh eines agg a of 
tre - ; Were the court’s rulings cor- | ges for personal injuries arising S°TY note for $1,000, made by M Party, the Summit 2ar S8soca- ny 
28. On Feb. 16, 1955, P, while rect? out of a collision between P’s @2d indorsed for M’s accommo- tion honored Frederick C. Kentz, | , 
° . $ U c ills twe S = 7 . ; dé 
crossing POE ; -wark, ola : : ; : jatic by tained a iudg- Sr.. and Jacod R. Mantel. = 
igen oe a 29. This is a prosecution for and D’s automobiles. After an @ation by I, obtained a judg ite Sitiemiy Seas ieee practi P 
Jas ser S s ment t > ssex ‘ountv Sa MY. entz as v4 oo | racti 
. ee ee y armed robbery of a loan com- answer had been served and ment in the Essex County Dis ta ais Mee. cae ee it 
automobile owned by O and pany filed by D. P served upon D a trict Court against M and I for Law in the City of Summit € 
riven, wi is permission, by j : : : Se Riga ea ii gs “| ¢ ‘alse writ of execu- the past 44 years. He had z 
driven, with his permission, by (1) The cashier testified that series of interrogatories, includ- $1,000. P caused a writ of execu- the | ee ee ae b} 
his brother, B, who was on his : if i ana age tion to be issued against M and City Clerk for many years ie 
“aw to eee & football game. P the robber was masked; that ing the following: “State the Picea ee EER ae es! ee ea AS well as Cite Bolictler for de! 
wed eee eg she could see only part of his names and addresses of all per- 1 Representing I, what step WEN as ety eee lib 
started a suit in the N. J. Su- : ; would vou take for his protec- City of Summit. He was ti 
: s face; that he threatened to kill! sons having knowledge of rele- “944% 4 S Ri poe eee shinee se ee Oe al 
perior Court, Essex County, : é ae : é tion? Municipal Attorney for b 
iat her if she made any outcry, and/ vant facts in connection with ; Rasizaioy Wnient= and Moor In 
against O and B to recover : PERSE ; Reine =e i) Seeenee |e ‘ou repre- berkeley Heights and New P: ‘. 
$100,000 damages that she believed she could re-| the accident mentioned in the ) suppose at you repre- dence. He is actively enga ue 
Shortly < gg of the Cognize his voice. At the request complaint.” sented P and could not locate in Sie practice ot tae wae fut 
L se r ¢ = adie 3 caire in tne ractice ay tn il 
. es sed na ag of the state and over defend- D made a motion to strike 2"Y Property of M or I against on Webetik ©. teas. de 3S I 
answers on benali 0 .’ ant’s objections, defendant was a4 = ; .| which to levy execution. What |*  “°-~ ; eee eee se 
B died. The action was then dis- : J : : this interrogatory on the grounds  ™" eaoeel aaa aE EES +, Kentz is a former president : 
continued as to B and continued required to stand up in open that it pried into his defense Proceeding would you bring to charter member of the Summi: | 2 
i ae ; rt and read several written and was road try to find out what assets M ie ee ; wea i 
as to O only en and was too broad. Rule. : : Bar Association. Jacob R. Mz eqt 
cess eo ae . |paragraphs prepared by _ the ) 5 and I possessed, and _ before Mie i % ; Dé 
At the trial, on plaintiff’s di- te ‘ : (b) Suppose that the Court, © wW such proceeding be | ¥@5 also honored for ha ie 
ect, case: ; prosecutor. The witness then yjohtly or wrongly. refused to whom would such proceeding be practiced 39 years in the City 9 
(1) Pp offered in evidence the | ‘dentified the voice of defend- strike the interrogatory and | Conducted? Mr. Mantel opened his offic f 
duly authenticated record of ant as that of the robber, and | that D immediately filed a no- (c) Suppose that M and I tooK 1916 when he was first admittec 12 
testimony under oath given by defendant’s objections thereto | tice of appeal from this ruling. an appeal from the judgment 4, the Bar and has continued t 
B, the driver of the car, before “°T© overruled. _ P moved to dismiss the appeal of the Essex Senanihy _ District his practice in Summit except 
the Motor Vehicle Bureau, in a|__‘2) A detective testified for as premature. Rule. Court. To what court would the ¢5, 9 brief interruption during € 
proceeding to determine whether the state that he had found, in (c) Assume that, rightly or @Ppeal be taken? World War I. Mr. Mantel 
B’s driver’s license should be re- the defendant’s apartment, cer-| wrongly, the Court refused to (d) Suppose that, prior tO praised for his recent partic he 
voked. The record contained ad- tain checks which comprised strike the interrogatory and D this appeal, P had levied exe- tion as defense counsel in 
missions of negligence by B. On Part of the stolen property. Im- answered it as follows: “The |cution on M’s automobile. Would Bond murder case. r 
O’s objection, this evidence was ™Mediately after his direct eX-/ names and addresses of all per- the appeal operate as a stay Of wojjiam B. Gannon. Presi la 
excluded. amination, the court adjourned | sons having knowledge of rele- execution? of the Summit Bar Associa’ j acr 
(2) G, a friend of P, who was for lunch and reconvened that yant facts are as follows: 34. John, owning 10 shares of eongratulated both men ont per 
with P at the time of the acci- afternoon. In the interim, the “D, residing at'10 Main St.,| stock of X Match Co., a N. J. fine records as members of : | tio 
dent, and was called as a defense Witness suffered a heart attack Teaneck, N. J. corporation, out of 10,000 shares Bar. | pre 
witness, testified that P started and was taken to the hospital. “P, residing at 100 Market) issued, demanded of S, the secre- Joseph H. Stamler, Presi dai 
to cross the street while the The mcg ape emia ged a St., Fair Lawn, N. J. tary of the corporation, the of the Essex County Bar A + 
traffic light was green in P’s | Mistrial, which was declined, De- “X, residing at 200 Clay St.,’ privilege of inspecting the books ciation. also congratulated | r 
favor. O’s attorney, claiming fendant’s attorney then moved) Hackensack, N. J.” with the aid of C.P.A., John’s men and made presentation ne 
surprise, then asked G, “Did you 0 exclude —— s testi- | At the trial, D offered Dr. Y as’ accountant. behalf of the Summit ne 
not tell X, my investigator, in a Mony. This motion was denied. an expert witness to testify on (a) If S refused this request, Association. a 
conversation in my office the _ (3) An alibi witness testified the question of whether P had state in what court and by a 
Se SS = for defendant that, at the time sustained permanent injuries. what proceeding you would seek Announcement 
of the alleged offense, defendant p objected his stir , seepeeate BERN eae ee 
ae ; treme objected to this testimony. | to obtain an inspection on John’s oo n 
was at the house of the witness. Rule on the objection. behalf Francis M. Seaman and Al! i 
On cross-examination, the wit- 32. (a) At the close of all the (b) Decide the case on the W. Seaman have forme me] 
ness became confused, vague evidence in an automobile acci-| merits partnership for the genera! 
REPORTERS and contradictory. The prose- | dent case by P against D in (ec) Would your decision be Practice of law under the firm 
cutor then asked, “Well now. the Hudson County Court, P)ogrected by the fact that John Name of Seaman & Seaman y 
you certainly remember serving made a motion for judgment on ;, president of Y Match Co., the With offices at 214 Smith St. Jy .+ 
time with defendant at Alcatraz the ground that the evidence principal competitor of X Match Perth Amboy. Associated ‘ith 
for a safe cracking job, don’t was overwhelmingly in his favor. Co.? ithe firm will be Joseph f . 
7002?” "> j ions : .é : : + 
you: Defendant's objections Thereupon, D made a motion for 35. Draw a complaint on be- Deegan, Jr. and Eugene T g 
were overruled, and the witness judgment on the ground that half of John Brown. as buyer, O Toole. nec 
answered, Yes.” the evidence was overwhelmingly | ,oainst Richard Sinclair. as sel- sal 
Were the court’s rulings cor- jn his favor. The judge denied ler. for the specific performance ALLSTATE DETECTIVE =~ He 
rect? Fi : i 3 A specific p é I 
rect? both motions and, on proper in- | o¢ ¢ stint tee 2h AGENCY ae 
30. On May 1, 1954, X, who was | structions. left. tt f , of a contract signed by them AL 
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indebted to Y in the sum of 
$15,000, conveyed to Y, by duly 
executed deed, a parcel of real 
estate in New Jersey worth 
$15,000. Y did not record the 
deed and did not go into posses- 
sion of this real estate. Instead, 
Y allowed X to remain in posses- 
sion, aS a monthly tenant, at a 
rental of $100 monthly payable 
in advance on the first day of 
each month commencing with 
May 1, 1954. 

On June 1, 1954, X bought 
$1,000 worth of furniture from 
C, on a conditional sale agree- 





TITLE 


PROMPT ¢ EFFICIENT © COMPLETE 


jury. The jury returned a una- 
nimous verdict for P for $10,000. 
On appeal, D urged that, when 
both sides moved for judgment 
at the conclusion of the evi- 
dence, the trial judge was re- 
quired to take the case from 
the jury and decide it himself. 

Decide the appeal. 

(b) Suppose that the jury had 
returned a 9 to 3 verdict in favor 
of D. P moved to have the 
verdict set aside and requested 
a new trial. Rule on the motion. 

(c) Assume that the jury re- 
turned a unanimous verdict for 
P against D for $10,000. The day 


after the verdict, D filed a no-'| 


tice of appeal to the Appellate 
Division claiming (1) that the 


the sale of realty described in 
the contract as 10 Front St., 
Trenton, N. J., for $15,000. 

36. P and D have been on op- 
posite sides of a political dispute 
for years. D wages his dispute, 
at a very low level of character 





(Continued on page 7, col. 1) 
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judge erred in making a certain 
charge to the jury; (2) that the 
verdict was against the weight 
of the evidence; and (3) that) 
the verdict was excessive. 

P moved to dismiss the appeal | 
on the grounds that (i) it was! 
premature; and (ii) that, in (c) 
above, grounds (2) and (3) could 
not be used as the basis of an 
appeal. Rule on P’s motion, tak- | 
ing up each ground urged by P. 
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assassination. D has made 















be used by him on various radio 
programs that he sponsors. P 
has learned that, on 1e 0 
these recordings, D cl 


with being guilty of b 
starts suit in the N. J. § 





Court, Chancery Division 

ing to enjoin the playing o 
trecordings making the charges 
P alleges that the Ss are 







false; that they cor 
privilege; that they 
with the evil purpose « 










by such defamatory and libelous 
statements will injure P’s repu- 
tation beyond adequate compen- 
sation by money damages; tha 
D threatens and plans to useé 


the recordings 


for some peric 




























we of time; that, in addition to the 

K normal damages to character by} 
; defamatory and libelous words. 
. P will suffer damage to his bus- 

ce ess since his business is such 

4 jthat it is particularly benefited 

a lby a good character: that 

a defamation amounts to crimi 

e libel under the laws of N. J. 

ie and that, in addition to all othe 

Pr injuries resulting to P, vill 

ca be damaged in his tical 

th his | iture. 

rr D made a motion to strike 

it mplaint on the ground 

ie fails to state a claim on 

ie equitable relief can be gra 

laving | Decide the motion. 

. City 37. In Jan. 1954, L ywner 

ice in f certain premises in Clay, N. J.. 

nittec made the following agreement 

tinued 4 With T: 

2X ‘L, hereinafter referred to as 





ig | the Landlord, hereby leases 


iu un- 
1] wa to T, hereafter referred to as 
Icipa- # the Tenant, premises known as 


n the #10 Y Street, Clay, N. J., for the 
term of two years, commenci 




































sident } March 1, 1954, and the Landlor 
a j agrees to make, at his own ex- 
j pense, the repairs and ra- 
yf j tions necessary to said 
i premises suitable for eas a 
sident § dance hall. Said re nd 
Asso- § alterations shall be m in ac- 
both rdance with the 1 
ns on § specifications hereto 
Bar #@ and made a part of thi 
tract, and shall be ec 
on or before March 1, 
‘The Tenant agrees to pay 
rent in the sum of $100 per 
Albert | month, payable in advance n- 
e mencing March 1, 1954 
nera. Si L 
m (Signed) T” 
ee When the leas 
"app MOE. EE and EF I lat 
ee premises could not b iwfully 
“ a used as a dance hall unless a 
a license was obtained. and T im- 
___ § mediately made < ( for 
aw § Such a license to the Commis- 
sioner of Licenses of Clay. N. J 
At a public hearing held by the 
ercial Commissioner of Licenses, sev- 
eral residents of the neighbor- 
hood appeared and objected to 
he granting of a license on the 
ground that the premises were 
, in close proximity to hurcl 
-938¢ and the Commissioner, in the 
‘64441 Bexercise of discretion vested in 
1900 him by an ordinance Clay 
- ar a 7 ; 
——#8N. J., declined to issu the 
| license. T immediat made 
application to the court to re- 
view the determination it the 
ed ourt, on Sept. 1, 1954, upheld 
of the determination of the Com- 


missioner of Licenses. L, before 
Mar. 1, 1954, had 
the repairs 
juired by the c 
7 tendered possessi 










and 











premises to T, who then refused 
and has since refused to take 
possession of the premises or to 
pay rent. On Oct. 1, 1954, a 
responsible tenant offered to 
rent the premises from L for $80 
per month. but L refused, and 
did not tell T of the offer he 
had received. L never re-entered 
the premises and, after making 
demand for the rent on Mar. 
1, 1954, made no further demand 
upon T. On Mar. 1, 1955, L 
brought suit against T to re- 
cover $2,400, the stipulated rent 
for the full term of the lease. 


T counterclaimed for rescis- 
sion. 

What are the rights of the 
parties? 

38. On Feb. 1, 1955, Victor 
entered into a written contract 
with Peter whereby Victor 
agreed to convey Greenacre in 
Hope, N. J., to Peter for $6,000, 
of which $1,000 was paid on 
signing the contract and $2,000 
was to be paid on Mar. 1, 1955, 
when the deed was to be de- 
livered. The balance was to be 


evidenced by a promissory note 
for $3,000. secured by a mort- 
gage on Greenacre. At the time 
Victor and Peter entered into 
the contract, they both assumed 
that Greenacre had value only 
as farmland. The agreement 
contained a provision that, if 
either party should fail to carry 
out his obligations, the other 
would be entitled to $500 
liquidated damages. 

On Feb. 15, 1955, Peter, for a 
valuable consideration, by writ- 
ing signed by Peter only, as- 
signed all his interest in the 
contract to Albert. On Feb. 20, 
1955, uranium was discovered in 
the immediate vicinity of Green- 
acre, and its market value rose 
many times. On Mar. 1, 1955. 
Albert tendered to Victor $2.000 
and his promissory note for 
$3,000, secured by a mortgage on 
Greenacre. Victor refused to 
accept the tender. 

Thereupon Albert filed a com- 
plaint in the N. J. Superior 
Court, Chancery Division. asking 


for a judgment of specific per- 
formance requiring Victor to 
convey Greenacre to him. By 
answer, Victor set up the fol- 
lowing defenses: 

(1) That he had contracted 
with Peter and was entitled to 
a note and mortzage executed 


by Peter: 

(2) That mutuality of remedy 
lacking because Albert had 
signed agreement to 
purchase Greenacre; 

(3) That, in view of the mu- 
tual mistake he and Peter had 
made as to the nature of Green- 


at 
not 


the 


acre, he was not bound by his 
contract: and 

(4) That, in any event, his 
liability would not exceed the 


sum of $500 liquidated damages 
provided for in the contract. 

Decide the ruling on 
each defense. 

OPTIONAL QUESTIONS 

(Answer any two of the fol- 
lowing five questions) 

O-1. H, a husband, and W, 
his wife. were domiciled in 
Florida. W, while in Georgia, for 
her own pleasure, drove her own 
automobile and injured P there 
as the result of her negligent 
driving. Her husband, H, was in 
Florida at the time of the acci- 


case 


dent. 

Assume that. under Georgia 
law, a husband is not liable for 
the torts of his wife, unless 
there is proof that she was act- 
ing as his agent. Assume that, 
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under Florida law, a husband 
is liable for all the torts of his 


wife, regardless of a lack of 
agency. | 

P sued H in Florida and the 
court there applied Florida law, 


and judgment was obtained by 
P against H in Florida for $5000. 
Thereafter, P sued H in the 
Superior Court on 
a judgment. H was 
lent of Florida and 
served personally 









New Jersey 





in However, P ob- 
tained an order for a writ of 
attachment f he New Jersey 
court delivered it to th 





Sheriff of E 


ssex County, N. J., 
with instructions to attach a 


debt of $5000 owed by X, a resi- 
dent of said Essex County, to 
H, for goods sold and delivered 
by H to X. The Sheriff made 


as directed. 
from X 


the attachment 


When H learned of 





this attachment, H, by his New 
Jersey attorney, appeared in the 
New Jersey Superior Court and 


s the action and 
t of attachment. 


moved to d 
to quash the 






Should the New Jersey court 
grant H’s motion? 
O-2. Plaintiff wife, a resident 





of New Jerse 
Islands to seek a 
on a ground recognized in 
New Jersey. After completing 
the required six weeks’ residence 
in the Virgin Islands, she filed 
her complaint for divorce. De- 
fendant sband entered a 


y, went to the Virgin 
divorce there 


+ 
not 








written appearance and 
waived service of summons. He 
did not contest the action nor 
question the court’s jurisdiction. 
At the divorce hearing, plain- 
tiff proved her six weeks’ resi- 


the Virgin Islands; but, 
the court to pro- 


dence in 
when asked by 


vide further proof of domicile 
in the Virgin Islands, she re- 
fused to do so. Her counsel] in- 
formed th yurt that plaintiff 
relied upon 1953 statute of the 
Virgin Island which provides 
in divorce actions as follows: 
“If the plaintiff is within 


the district at the time of the 
filing complaint and 
has been continuously for six 


weeks diately prior 
theret shall be prima 





facie ey nee of domicile, and 
where the defendant has been 
served ersonally within the 
district S a general 
appearance in the _ action. 
then -ourt shall have 
jurisdi the action and 
of the parties thereto with- 
cut furth eference to domi- 
cile or to the place where the 
merriage solemnized or 
the ca f action arose.” 

The court dismissed the ac- 


tion for div for lack of proof 
of domicile in > Virgin Islands 
held that the 


and above statute 
was violative f the Fifth 
Amendment yf the United 
States Constitution. 


Was th irt’s action proper? 
0-3 L citizen of Vir- 
ginia J. a citizen of New 
Jerse United States 
District (¢ for the District 


of New J for $5000 damages 





allegedly ulting from a tres- 
pass by J on L’s lands in New 
York: J to dismiss the 
action on 7round that the 
court was without jurisdiction 
to try the case. Decide the 
motion 

(b) P sitizen of Virginia, 


‘tion in the United 
Court for the 
Jersey against 
ia corporation 
business in Vir- 

to re- 


brought an 
States District 
District 
D, a Pennsylv 
licensed to do 
ginia and New Jersey, 

cover damages in the sum of 
$5009 allegedly due to the negli- 




















gence of D. The damage was 
caused to P’s truck in Virginia. 
D moved to dismiss the action 
on the grounds (1) that the 
court without jurisdiction 
to try the case; and (2) that 
the doctrine of “forum non 
conveniens’” would bar the ac- 


tion in New Jersey. Decide the 
motion. 


| O-4. D died testate, in 1953, 


|a resident of Wisconsin. His as- | 


| Denial Of Damages In Antenna On Electric Wire 
, Injury Case Upheld 





Philadelphia (ACCN) — The 
Pérssylvania Supreme Court 


denied damages in the death of 
a Mercer County man and the 
severe injury of his father which 
resulted when a television an- 
tenna they were repairing fell 
on a power company’s high volt- 
age wires. 

The court, .in an opinion writ- 
ten by Chief Justice Horace 





sets in Wisconsin were valued 
at $6,000,000: and his assets in 
New Jersey, which consisted of 
real and tangible personal pro- 
perty, were valued at $1,000,000. 
Under the Wisconsin inheri- 
tance tax law, that state levied 
an inheritance tax against D’s 
estate in Wisconsin, the amount 
of which tax was fixed by first 
computing the tax payable on 
a $7,000,000 estate, at the gradu- 
ated rate applicable to an 
estate of that size, and then 
charging D’s estate six-sevenths 
of the amount so computed. 
New Jersey, under its inheri- 
tance tax law, levied an inheri- 


tance tax against D’s rea! and 
tangible personal property in 
New Jersey, the amount of 


which tax was fixed by comput- 
ing what the tax would be if 
D’s entire $7,000,000 estate were 
in New Jersey, and then charg- 


ing D’s estate one-seventh of 
the amount so computed. 

(a) Was the Wisconsin tax 
valid? 


(b) Was the New Jersey tax 
valid? 

O-5. Retail Clerks Union 
Local 12, in an attempt to cr- 
ganize 3 clerks employed in R’s 


retail liquor store in Newark, 
N. J., sent representatives to 
R, who requested R’s_ permis- 


sion to discuss union member- 
ship with his 3 clerks. R refused 
to permit such solicitation, and 
stated that, if his clerks union- 
ized, he would cease to employ 
them. The union thereupon 
commenced picketing in front 
of R’s store, in a peaceful man- 
ner and without violence, in an 


effort to influence R’s clerks to 
join the union. The picketers 
used truthful signs, but the 


daily picketing over a period of 


6 months adversely affected R’s 
business. R’s 3 clerks were un- 
willing to unionize and, during 


that period. continued to cros 
the picket line and to work for 
R. 

R’s petition to the National 


Labor Relations Board for an 
election to determine the bar- 
gaining representative of the 3 
clerks was rejected on the fol- 
lowing grounds: (1) that the 
Board lacked jurisdiction; (2) 


that the union did not claim te 
represent the 3 clerks; and (3) 
that the union had not submit- 
ted a contract. R took no appeal 
from the Board’s ruling, but 
sued the union in the N. J. 
Superior Court, Chancery Divi- 
sion, for an injunction to re- 
strain the picketing. The in- 
junction was ordered and a copy 
of the injunctive order was duly 
served upon the union. The 
picketing, however, continued 
Thereupon, the judge who had 
ordered the injunction adjudged 
the union guilty of contempt 
and fined it $10,000. 

On appeal, the union argued 
for a reversal of the conviction 
for contempt on the following 


Stern, ruled the Pennsylvania 
Power Co. was not liable in the 
death of Lee A. Jowett and the 
injuries of his father, Jonathan, 
both of Clarksville, on Jan: 20. 
1952. Stern noted in his opinion 
that it was the first case before 
the high court involving a tele- 
vision antenna striking a power 
line. 

The appeal had been brought 
by the elder Jowett and his son’s 
widow, Marjorie. They claimed 
the power company should have 
notified them the overhead line 
running outside their home car- 
ried 7,200 volts. 


Judge Stern held that the 
Jowetts should have recognized 


some degree of danger in any 
electric wires and _ therefore 
should have taken precautions 
against them when they under- 
took to repair the aerial. 

“They did not act with wise 
judgment and all possible care 
in the manner in which they 
sought to lower the antenna to 
the roof of the house,” he said. 

In a dissenting opinion, Jus- 
tice Michael A. Musmanno said 
that “had the Jowetts known 
that the crossarms of the inof- 
fensive looking telephone pole 
was a potential gibbet ready to 
ensnare them in its lethal grasp, 


they would indeed have given 
it a wide berth.” 


Announcements 


Gerald T. Grenert has become 
associated with William Rubin 
in the general practice of the 
law at 545 Broadway, Bayonne. 


Herman B. Packer and Harold 
S. Packer have formed a part- 
nership for the practice of law 
under the firm name of Packer 
and Packer with offices at 197 
Washington PIl., Passaic. 





grounds: (1) that the picketing 
was lawful and should not have 
been enjoined; (2) that R had 
not exhausted his remedy by an 
appeal from the ruling of the 
National Labor Relations Board: 
and (3) that the union could 
not be found guilty of contempt 
without a trial by jury. Decide 
the appeal. 
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